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Bef ore Seeher man,

Judges.

Opi ni on by Hohei n,

Hohei n and Rogers, Adm nistrative Trademark

Adm ni strative Trademark Judge:

Bl ack & Decker Corporation has filed an application to

regi ster the mark "VERSAPAK" for "flashlights and [a]

conmbi nation flashlight with recharger for consuner use.

nl

! Ser. No. 75/215,991, filed on Decenber 19, 1995, which alleges a bona
fide intention to use the mark in commerce. Applicant clains
owner ship of Reg. No. 1,998,552, issued on Septenber 3, 1996, for the

mar k " VERSAPAK"

for

"batteries, battery packs, [and] battery chargers

for use with tools and appliances."”
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Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C 81052(d), on the ground
that applicant's mark, when applied to its goods, so resenbles
the mark "VERSA-LITE," which is registered for "portable
electric high-intensity spotlights, searchlights, and
flashlights for use by electric utility, gas and tel ephone

personnel and by policenmen and firenen, "?

as to be likely to
cause confusion, nm stake or deception.

Appl i cant has appealed. Briefs have been filed, but
an oral hearing was not requested. W reverse the refusal to
regi ster.

Prelimnarily, we note that in any likelihood of
confusion analysis, two key considerations are the simlarity or
dissimlarity of the goods and the simlarity or dissimlarity
of the marks. See, e.g., Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).° Here, it
is obvious that registrant's flashlights for utility and public
safety use are the goods which are the closest, for purposes of

determ ning whether there is a likelihood of confusion as to

source or sponsorship, to applicant's flashlights for consuner

2 Reg. No. 1,717,869, issued on Septenber 22, 1992, which sets forth
dates of first use of March 10, 1974; conbined affidavit 888 and 15.

® The court, in particular, pointed out that: "The fundanmental inquiry
mandat ed by 82(d) goes to the cumul ative effect of differences in the
essential characteristics of the goods and differences in the marks."
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use, and the Exam ning Attorney has consequently focused his
argunents on such goods. 1In this regard, the Exam ning Attorney
asserts that "[r]egistrant's flashlights and applicant's
flashlights could very well be used to do the sane thing" and,
thus, that "the essence of the goods is not limted to a
particular use." Specifically, the Exam ning Attorney insists
that, "[d]espite applicant's contention that the applicant's and
the registrant's identifications [of goods] are highly limted
and specific, ... the identification used by registrant is very
broad and coul d enconpass the flashlights identified by
applicant.” This is because, according to the Exam ning
Attorney, the utility personnel and public safety workers who
constitute the users of registrant's goods "enconpass a huge
nunber of consuners” and "[n]othing in the record indicates that
flashlights used by these consuners are any different from
flashlights intended for 'consuner use'."

We agree with applicant, however, that as identified
in the application and cited registration, there are significant
differences in the respective goods, in the channels of trade
for such goods and in the actual purchasers thereof so as
preclude a |ikelihood of confusion as to the origin or
affiliation of the goods. As applicant notes, an "everyday
flashlight is intended for purchase by the ordinary consuner who

does not have access to or the ability to purchase ...
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flashlights intended for use by police and fire units and
utility personnel.” Plainly, the users of registrant's goods
woul d be issued or otherw se have access to a supply of such
goods, but they would rarely be the actual purchasers thereof;

i nstead, those goods woul d be bought by the purchasing
departnent of the utility conpany or that of the | ocal
governnent unit which provides public safety services such as
police and fire protection. Applicant's goods, by contrast,
woul d be purchased through retail outlets by ordinary consuners
for their personal use.

Mor eover, while the ranks of ordinary consuners
adm ttedly enconpass persons whose vocations include police
work, fire fighting, or utility work for electric, gas or
t el ephone conpani es, such fact does not nean that they woul d
believe that Iighting products of all kinds or uses necessarily
emanate froma conmon source. As applicant persuasively argues,
its goods and the generalized needs which they are designed to
nmeet are specifically different fromthe specialized nature of
the flashlights marketed by regi strant for professional use.

In particular, we concur with applicant that such
differences are indeed reflected in the identifications of the
goods at issue and that, as a consequence thereof, the channels
of trade or distribution for the products are conpletely

different. According to applicant:
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Specifically, Applicant's goods are
typical flashlights found in the everyday
consuner outlet such as K-Mart or Wal Mart or
Hone Depot or Sears. One distinguishing,
and hi ghly marketable, feature of
Applicant's flashlight is the fact that it
carries a rechargeabl e battery pack which is
i nt erchangeabl e with ot her househol d
products and power tools manufactured and
di stributed by Applicant also under the
VERSAPAK mar K.

Regi strant's goods, on the other hand,

are ... flashlights for use by utility
personnel, police and firenmen. By the very
definition of the goods, ... Registrant has

i nposed a certain quality on the nature of
t he goods it markets which distinguishes
them fromthe goods marketed by Applicant.
Regi strant's goods nust neet the

prof essi onal needs of its custoners.

Wth [specific] regard to Registrant's
flashlights, the type, power, strength,
wei ght, size, required by professional
soci eties such as police and fire units of
Regi strant's flashlights are different from
the type, power, strength, weight, size,
etc., needed by the everyday purchaser of an
everyday consuner flashlight. The
flashlights listed in Registrant's
regi stration are special issue goods which
nost |ikely nust neet certain standards and
gui del i nes posted by the professional
or gani zations [which purchase such
product s] .

Thus the goods at issue are different
by their very nature.

In addition, we find that confusion is not likely
because the respective marks, "VERSAPAK' and "VERSA-LITE," when

considered in their entireties, have different suggestive
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connotations and therefore project different overall comrercia
i npressions. Specifically, we agree with applicant that, while
each of the marks includes the term"VERSA, " the "simlarity
ends there.” Al though the Exam ning Attorney contends,
correctly in our view, that the term"PAK" is the phonetic
equi val ent of the word "pack," we disagree with his contention
that the term"PAK is descriptive of applicant's goods since
applicant's goods include a pack of flashlights or a pack
containing a flashlight and recharger."” Neverthel ess, as
applicant's remarks make clear, such termnerely describes the
"rechargeabl e battery pack" feature which powers its flashlights
and is made for use with its rechargers. Mreover, as to the
term"LITE" in registrant's mark, such termis plainly the
phoneti c equival ent of the word "light,"” which as the Exam ning
Attorney points out "is obviously descriptive of registrant's
portable lights."

The Exam ning Attorney concludes, however, that in
vi ew of the descriptiveness of the "PAK' and "LITE" portions of
the respective nmarks, the term"VERSA" is the dom nant el enent
of each of the marks. In particular, the Exam ning Attorney
insists that:

VERSA is a strong nark as applied to
registrant's goods. There is no evidence of

record that VERSA has any neaning in any
| anguage and is, therefore, arbitrary as
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applied to spotlights, searchlights and
flashlights.

We concur with applicant, however, that "[c]onceptually, the
marks are different particularly when considered in relation to
t he goods. "

In this regard, it seens readily apparent to us that,
rat her than being an arbitrary and hence strong el enent of the
respective marks, the term"VERSA" is suggestive of the
versatility of different features of applicant's and
regi strant's goods. Applicant's "VERSAPAK' mark suggests that
the battery pack for its flashlights and conbi nation fl ashli ght
and recharger for consunmer use is versatile in the sense that it
is "is interchangeable with other househol d products and power
tool s manufactured and distributed by Applicant ...." The
"VERSA" portion of registrant's "VERSA-LI TE" mark, on the other
hand, is suggestive of the versatility provided by the inherent
nature of registrant's goods, which unlike ordinary flashlights
for general consuner use, nust neet the on-the-job demands of a
wi de variety of professional applications or uses on a constant
basis (wth the sane, |ikew se, being true of registrant's
portable high-intensity spotlights and searchlights). The marks
"VERSAPAK" and "VERSA-LITE," therefore, have different,
suggestive connotations, when used wth the goods associ at ed

therewith, and overall engender sufficiently different
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comercial inpressions so as to preclude a likelihood of

conf usi on.

Deci sion: The refusal under Section 2(d) is reversed.

E. J. Seeher man

G D. Hohein

G F. Rogers
Adm ni strative Tradenark

Judges,
Trademark Trial and Appea

Board



